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DETAILED ACTION 
Summary 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 1 1-9-09 
has been entered. 

This Non-Final Rejection is responsive to 9 November 2009. Currently Claims 
47-80 are pending in the application. 

Response to Arguments 

2. The applicant's arguments have been fully considered but are not persuasive 

The affidavit filed on 1 1-9-09 under 37 CFR 1 .131 has been considered but is 
ineffective to overcome the Swait reference. 
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The evidence submitted is insufficient to establish a reduction to practice of the 
invention in this country or a NAFTA or WTO member country prior to the effective date 
of the Swait reference. 

The evidence submitted is insufficient to establish a conception of the invention 
prior to the effective date of the Swait reference. While conception is the mental part of 
the inventive act, it must be capable of proof, such as by demonstrative evidence or by 
a complete disclosure to another. Conception is more than a vague idea of how to solve 
a problem. The requisite means themselves and their interaction must also be 
comprehended. See Mergenthaler v. Scudder, 1897 CD. 724, 81 O.G. 1417 (D.C. 
Cir. 1897). 

The evidence submitted is insufficient to establish diligence from a date prior to 
the date of reduction to practice of the reference to either a constructive reduction to 
practice or an actual reduction to practice. 

The MPEP in 37 CRF 1 .131 states: 

The showing of facts shall be such, in character and weight, as to 
establish reduction to practice prior to the effective date of the reference, or 
conception of the invention prior to the effective date of the reference coupled 
with due diligence from prior to said date to a subsequent reduction to practice or 
to the filing of the application. 
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The evidence provided shows several charts. These charts show comparisons 
of several curves and the error difference between those curves. One of these charts is 
shown here: 



Togr 



^"EIbHc and Weighting 




This chart shows what appear to be a number of forecasts modeled as of 
different dates and an rms error of these forecasts against a panel benchmark. 
Claim 47 recites: 
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using retail data from at least two data sources, using product identifier 
and attribute categorizations, and using a plurality of factor calculations; 

wherein the at least two data sources includes a data source that is more 
accurate than a second data source; and 

identifying a plurality of overlapping attribute segments to use for 
comparing the at least two data sources, 

compare a plurality of overlapping attribute segments to calculate a factor 
for each of the overlapping attribute segments, and use the factors to update a 
first group of values in the second data source to reduce bias 

The evidence supplied (as shown exemplary by the above chart) fails to show, at 

least, 

compare a plurality of overlapping attribute segments to calculate a factor 
for each of the overlapping attribute segments, and use the factors to update a 
first group of values in the second data source to reduce bias 

The charts appear to be an output from a series of modeling exercises and their 
respective RMS differences with a benchmark. The evidence does not show where the 
data comes from (i.e. at least two different data sources), does not show a comparing 
step to calculate a factor and does not show how the factors for the attribute segments 
are used to update a first group of values in a second data source to reduce bias. The 
figures given lack evidence to support either a conception or reduction to practice as of 
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the date alleged. Furthermore, because it is not clear how the various charts were 
generated, the claimed invention could not be asserted to be have been developed by 
the alleged date, based on the differences between what is in the claims and what the 
charts show. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 47-80 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Swait, Joffre; Andrews, Rick L; "Enriching Scanner Panel Models with Choice 
Experiments", Fall 2003, Marketing Science, 22, 4; ABI/INFORM Global. Pp.442-460, 
(hereinafter Swait) in view of Qian, Jiahe; Spencer, Bruce D; "Optimally Weighted 
Means in Stratified Sampling", 1994, amstat.org, pp. 863-866, (retrieved from the web 
at:http://www.amstat.org/sections/srms/proceedings/papers/1 994_1 49.pdf) (hereinafter 
Qian) 

Regarding Claim 47, Swait teaches: 

using retail data from at least two data sources, using product identifier 
and attribute categorizations, and using a plurality of factor calculations; 
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page 447 column 1 , scanner data; page 451 column 1 , SP survey data was 
obtained; page 447 column 2, product identifier and attribute categorizations; page 452 
column 1 , model definitions comprises a plurality of factor calculations. 

wherein the at least two data sources includes a data source that is more 
accurate than a second data source; and 

page 442 introduction (scanner panel data versus other data sources for data 
enrichment) also note page 457 Table 4 - the scanner panel data is more accurate than 
the SP data in prediction) 

identifying a plurality of overlapping attribute segments to use for 
comparing the at least two data sources, 

Table 2 page 451 , attributes which overlap between the Scanner Panel Data and 
the SP data; 

compare a plurality of overlapping attribute segments to calculate a factor 
for each of the overlapping attribute segments, and use the factors to update a 
first group of values in the second data source to reduce bias. 

Table 3 pages 454-456; Table 4 page 457; Swait teaches calculating a utility 
factor based on a comparison of the overlapping attribute segments between the 
scanner data and the SP data. This utility factor is used to update (i.e. data enrichment) 
of the scanner panel variables to reduce bias (i.e. in Table 4, the Joint data provides a 
greater accuracy of prediction than the SP data (i.e. the second data source). 
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Swait does not explicitly teach using at least one server and business logic (i.e. a 
computer program) and a database to perform the limitations regarding storing, 
identifying and retrieving. However, Official Notice is taken that using a server and 
database to perform numerical calculations is old and well known in the art as making 
method steps faster and more efficient. It would have been obvious to one of ordinary 
skill in the art at the time of the invention to modify the teachings of Swait to include 
performing the method steps using a server, business logic and a database because it 
would have provided a way to make the method steps faster and more efficient. 

While Swait teaches that scanner data is more accurate than the experimental 
panel data in their experiment, Swait is focused on correcting the scanner panel data 
using a probability utility model. Swait notes that because of its completeness, scanner 
panel data (i.e. data from a store barcode scanner) contains a richer set of information 
capturing the behavioral dynamics of the purchase decision (page 442 under 
introduction). Swait notes that the idea of data enrichment as applied to scanner panel 
data is old and well known in the art using various techniques (page 443 column 1 para 
2). 

Swait, however, does not teach using a weighted approach to remove bias in the 
scanner panel data. 



Qian teaches the idea of using a weighted average approach (see page 863 
column 1 , N sub h divided by N is a weighted average using volumes) to remove bias in 
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a strata of data using correction factors (page 863 column 1 under "1 ."). Here Qian 
teaches that in two different data sets (i.e. a population and a sample) that a weighted 
approach may be used to correct for bias in the population. 



Since Swait teaches scanner panel data and his own SP data (i.e. a population 
sample and subset respectively), one of ordinary skill in the art at the time of the 
invention would have modified Swait using the weighted average approach of Qian to 
realize a predictable result through applying a weighted average approach to remove 
bias in the scanner panel data. Swait suggests the benefits in accuracy to be realized 
through data enrichment and thus modifying Swait achieves a predictable result in the 
removing of bias as taught by Qian. 

Regarding Claim 48, Swait teaches: 

The system of claim 47, wherein the one or more servers are further 
operable to use the factors to update a second group of values in the second data 
source to reduce incompleteness. 

Page 447 Table 3 shows how the factors are used to update a second group of 
values in the second data (i.e. the SP panel factos) to reduce incompleteness (i.e. since 
for example, "wrinkle reducer" is omitted from the scanner panel data). 



Regarding Claim 49, Swait teaches: 
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49. (Original) The system of claim 47, wherein the one or more servers are 
further operable to calculate the factor for each overlapping attribute segment by 
dividing a first data source volume amount by a corresponding second data 
source volume amount. 

Page 452 equations 4 and 5 show the calculation of factors where the sum of the 
purchase occasions (i.e. a volume amount) is used in the denominator. 

Additionally, Qian teaches removing bias using a weighted average approach 
based on numbers of observations (i.e. a total "volume") and it would have been 
obvious to one of ordinary skill in the art at the time of the invention to modify the 
teachings of Swait to include calculating a bias removal using a weighted average 
approach using volumes (i.e. to divide the first data source amount by a second data 
sourced amount) because it would have provided a predictable result in adjusting the 
scanner panel data using a weighted average approach. 

Regarding Claim 50, Swait teaches: 

50. (Original) The system of claim 47, wherein the one or more servers are 
further operable apply the factor for each attribute segment to the second data 
source by multiplying each of a plurality of second data source volume amounts 
by the factor for the corresponding attribute segment. 

Page 453 column 2, the joint model uses a combination of coefficients (i.e. 
factors) that are used to update the second data source's coefficients 
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Regarding Claim 51, Swait teaches: 

51. (Original) The system of claim 47, wherein the one or more servers are 
further operable to only calculate the factors for each attribute that is determined 
to be relevant. 

Page 447 Table 1 , the attributes listed have been determined to be relevant for 
the experiment. 

Regarding Claim 52, Swait teaches: 

52. (Original) The system of claim 47, wherein the one or more servers are 
further operable to only calculate the factors for each attribute segment that is 
determined to be significant. 

Page 447 Table 1 , the attributes listed have been determined to be significant for 
the experiment. 

Claim 53 recites similar limitations to those addressed by the rejection of Claim 
47 above, and is therefore rejected under the same rationale. 

Regarding Claim 52, Swait teaches 

54. (Original) The system of claim 47, wherein the one or more servers are 
further operable to apply at least one of the factors to the second data source to 
correct incompleteness. 
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Page 447 Table 3 shows how the factors are used to update a second group of 
values in the second data (i.e. the SP panel factos) to reduce incompleteness (i.e. since 
for example, "wrinkle reducer" is omitted from the scanner panel data). 

Regarding Claims 55 and 57, Swait teaches 

The system of claim 54, wherein the one or more servers are further 
operable to calculate a blended factor when at least two measures are available 
for a same factor, said blended factor being used to reduce bias in the second 
data source. 

Page 453 column 1 para 3, a blended factor for the combined equation is 
calculated from both the scanner panel data and the SP data. This blended factor is 
used to reduce bias in the SP data. 

Regarding Claims 56 and 58, Swait teaches 

56. (Original) The system of claim 55, wherein the one or more servers are 
further operable to calculate the blended factor by giving the more accurate data 
source a higher relative weight and by giving the less accurate data source a 
lower relative weight. 

Page 453 column 1 para 3, page 457 table 4 - Swait teaches combining factors 
using a weighted average. Swait teaches that one of the data sets is more accurate 
than the other in forming a predictive model regarding choice utility. While Swait 
teaches weighted averages in combining the factors and Swait teaches one dataset is 
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more accurate than the other (table 4), Swait does not explicitly teach weighting the 
more accurate data set in combining the factors. However, Official Notice is taken that 
it is old and well known in the art to weight data that is known to be more accurate in 
combining data. 

It would therefore have been obvious to one of ordinary skill in the art at the time 
of the invention to modify the teachings of Swait and Qian regarding combining data 
using a weighted average to weight the more accurate data relatively higher, because it 
would have provided a predictable result in the combination of the data. 

Regarding Claims 59 and 60 Swait teaches analyzing and correcting data and 
teaches viewing corrected data in a multidimensional format but does not teach users 
stations and displays with a graphical user interface that allows a user to administer a 
plurality of settings for analyzing and correcting the data sources (as per Claim 59) and 
to view the corrected data in a multidimensional format as per Claim 60. 

However, Official Notice is taken that using a user station with a graphical user 
interface that allows a user to administer a plurality of settings is old and well known in 
the art. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to further modify the teachings of Qian and Swait to include providing a user 
station with a graphical user interface that allows a user to administer a plurality of 
settings because it would have provided a predictable result in performing the combined 
teachings of Swait and Qian. 
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Claims 61-80 recite similar limitations to those addressed above for Claims 47- 
60, and thus are rejected according to a similar rationale. 

Regarding Claims 7-19, 31-32, 44-46, 67-73, 75, the data claimed does not 
patentably distinguish the invention over the cited prior art, i.e., the recited method steps 
would be performed the same regardless of the specific data. Further, the structural 
elements remain the same regardless of the specific data. Thus, this descriptive 
material will not distinguish the claimed invention from the prior art in terms of 
patentability, see In re Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 (Fed. Cir. 
1983); In re Lowry, 32 F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP'2106 

Furthermore regarding Claims 63 and 64, Swait and Qian do not recite the use 
of removable memory devices including a disk, however these devices and their use is 
old and well known in the art (Official Notice) and would have been obvious to one of 
ordinary skill by providing a predictable result in combination with Swait and Qian by 
providing for the storage and retrieval of the data used in the method steps taught by 
Swait and Qian. 

Furthermore regarding Claim 65, Swait and Qian do not teach providing their 
method by carrying their data and logic encoded in signals over a network, however 
Official Notice is again taken that using a computer network to carry one or more signals 
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encoding the logic (i.e. software) to perform the method steps of Swait and Qian is old 
and well known in the art and would have been obvious to one of ordinary skill by 
providing a predictable result in combination with Swait and Qian by providing a 
computer network carrying one or more signals encoding the logic to perform the 
method steps taught by Swait and Qian. 

Furthermore regarding Claims 21 and 74, Swait teaches performing the method 
multiple times to improve the accuracy (page 453 column 1 para 2; models 1 through 5). 

Conclusion 

5. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Parameter bias from unobserved effects in the multinomial logit model of consumer 
CAbramson, RL Andrews, IS Currim ... - Journal of Marketing ...,2000 -Am Marketing 
Assoc 

Commercial use of UPC scanner data: Industry and academic perspectives 
RE Bucklin, S Gupta - Marketing Science, 1999-jstor.org 
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Brand choice, purchase incidence, and segmentation: An integrated modeling 
RE Bucklin, S Gupta - Journal of Marketing Research, 1992 - jstor.org 

Missing price and coupon availability data in scanner panels: Correcting for the self 
selection bias in choice model parameters 

T Erdem, MP Keane, B Sun - Journal of Econometrics, 1998 - Elsevier 

Do household scanner data provide representative inferences from brand choices: a 
comparison with store data 

S Gupta, P Chintagunta, A Kaul, DR Wittink - Journal of Marketing 1996-jstor.org 
Combining sources of preference data 

D Hensher, J Louviere, J Swait - Journal of Econometrics, 1998 - Elsevier 

Purchase frequency, sample selection, and price sensitivity: The heavy-user bias 
BD Kim, PE Rossi - Marketing Letters, 1994 - Springer 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jonathan G. Sterrett whose telephone number is 571- 
272-6881 . The examiner can normally be reached on 8-6. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Beth Boswell can be reached on 571-272-6737. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 

JGS 1-26-2010 

/Jonathan G. Sterrett/ 

Primary Examiner, Art Unit 3623 



